




















































































































































































































































































































MINORITY VIEWS

INTRODUCTION

Workplace violence is a risk in the health care and social service industries; the Bureau of
Labor Statistics (BLS) reported those industries experience the highest rates of injuries caused by
workplace violence. Additionally, BLS reported health care and social service workers suffered
71 percent of all workplace violence injuries caused by persons in 2017 and are more than four
times as likely to suffer a workplace violence injury than workers overall. Committee
Republicans are committed to responsible federal laws, regulations and policies which help
ensure American workers are kept out of harm’s way on the job so they can return home to their
families every day healthy and safe.

However, H.R. 1309, the Workplace Violence Prevention for Health Care and Social
Service Workers Act, is not the right solution to address workplace violence in the health care
and social services industries. The legislation is overly prescriptive, limits the Occupational
Safety and Health Administration’s (OSHA) ability to write an effective, workable, and feasible
regulation, and imposes unwarranted shortcuts in the regulatory process that will result in a lack
of meaningful and important stakeholder input. Despite scant progress on workplace violence in
the health care and social service industries during the Obama administration, OSHA has
recognized the challenges these industries face and is moving forward with the rulemaking
process.! H.R. 1309 halts that rulemaking process and limits the agency’s ability to write a
responsive, appropriate, and protective rule.

Committee Republicans believe there can be a bipartisan solution to this issue that would
aid in the rulemaking process and provide protection to health care and social service workers.
However, by advancing H.R. 1309, the Committee majority is short-circuiting the regulatory
process and is choosing to push through mandated requirements that lack important and
meaningful stakeholder input. For these reasons. and as set forth more fully below, Committee
Republicans are opposed to H.R. 1309.

Concerns with H.R. 1309
H.R. 1309 Evades Important Regulatory Steps

H.R. 1309 requires OSHA to circumvent traditional and long-standing rulemaking
procedures under the Occupational Safety and Health Act of 1970 (OSH Act) and the
Administrative Procedure Act. The bill compels OSHA to complete and issue an interim final
standard within one year of enactment and with only one limited public comment period of 30
days prior to publication of the interim final standard. As such, H.R. 1309 severely limits the
participation of industry, worker representatives, the scientific community, and the public in the
development of a new comprehensive standard governing a complex and highly technical area of
workplace safety.

Y OFFICE OF INFO. & REG. AFFAIRS, PREVENTION OF WORKPLACE VIOLENCE IN HEALTH CARE AND SOCIAL
ASSISTANCE, REGULATORY AGENDA (2019).



In 2015, then-Assistant Secretary of Occupational Safety and Heath David Michaels
testified before the Committee outlining the important, necessary steps in developing a safety
and health regulation:

Developing OSHA regulations is a complex and long process, with extensive
public consultation before any new standards are issued including, depending on
the standard, requests for information, stakeholder meetings, Small Business
Regulatory Enforcement and Fairness Act (SBREFA) panels, public hearings, and
pre- and post-hearing comment periods. We are required by law to ensure that our
standards are economically and technically feasible.?

H.R. 1309 forces the agency to skip these important steps, as OSHA is required to
complete an interim final standard within one year. If the agency does not complete the
promulgation of a standard within one year, then the provisions of the bill go into effect.
Therefore, the agency would be enforcing an interim final standard that lacks any public
feedback. The regulatory steps Dr. Michaels outlined are necessary for a variety of important
reasons including allowing the agency to gather important feedback from the public in order to
create the most protective, workable and feasible federal safety and health standards possible.

For example, one vital step the bill omits is the SBREFA panel. Eric Hobbs, an attorney
with expertise in workplace safety and health, testified in 2018 on the importance of the
SBREFA panel:

Under the panel review process, small businesses who would be affected by a
proposed regulation are allowed to review the draft proposal as well as OSHA"s
draft impact assessment and provide direct comments on them. This happens at a
stage in the process when there is still time to make adjustments — unlike when,
by contrast, a proposed regulation has been issued and there is very little chance
to make significant changes.’

Notably, H.R. 1309 does not consider the impact of a workplace violence standard on
small businesses and does not require an economic impact test to see if it will have a significant
impact on small businesses or if there are ways to minimize the impact.* The regulatory steps to
create a federal safety and health standard are vital to ensure the scope of the standard is

*Protecting America's Workers: An Enforcement Update from the Occupational Safety and Health
Administration: Hearing Before the Subcomm. on Workforce Protections of the H. Comm. on Educ. & the
Workforce, 114th Cong. 11-12 (2015) (statement of David Michaels, Assistant Sec’y, Occupational
Safety & Health Admin., U.S. Dep’t of Labor).

A More Effective and Collaborative OSHA: A View from Stakeholders: Hearing before the Subcomm. on
Workforce Protections of the H. Comm. on Educ. & the Workforce, 115th Cong. (2018) (written
statement of Eric Hobbs, Shareholder, Ogletree, Deakins, at 4).

“Notably, the California Division of Occupational Safety and Health’s workplace violence
prevention standard, which served as a model for H.R. 1309, has a narrower scope than H.R.
1309, and therefore it is not well-suited to inform what is feasible for small employers, as has
been suggested by supporters of the legislation.



appropriate, as small businesses may not have the same risk of workplace violence, or the same
challenges, as larger employers. During the Obama administration, OSHA stated in its 2016
request for information (RFI) that if the agency moves forward in the rulemaking process it will
consider the impacts on small businesses: “Regardless of the significance of the impacts, OSHA
secks ways of minimizing the burdens of small businesses consistent with OSHAs statutory and
regulatory requirements and objectives.™

Mr. Manesh Rath, an attorney with experience in occupational safety and health law and
administrative law, discussed in his testimony before the Committee why Congress would not be
justified in skipping regulatory steps with respect to a workplace violence standard in healthcare:

Congress is empowered to instruct an agency to skip this important element of
procedural fairness by enacting its own standard, but Congress should exercise
that prerogative with caution and infrequently, and only when (1) the issue is fully
understood and the remedy is obvious; or (2) there is a national emergency such
as an epidemic. Workplace violence for healthcare workers does not meet either
of those criteria.”

In a letter to the Committee, the American Hospital Association also expressed concerns
about omitting important regulatory steps:

[Blecause hospitals have already implemented specifically tailored policies and
programs to address workplace violence, we do not believe that the OSHA
standards required by H.R. 1309 are warranted, nor do we support an expedited
approach that would deny the public the opportunity to review and comment on
proposed regulations.’

H.R. 1309 also discounts the expertise of American workers who have experienced
workplace violence and who could provide important insights, as well as experts who have been
researching the issue for years. Mr. Rath discussed in his testimony that this is a subject area in
which we have limited knowledge:

Any effort to regulate the issue of workplace violence in healthcare should be
thoughtful rather than rushed. The process should be inclusive of employers.
employees, the security industry, the insurance industry, and the scientific and
medical professions. This subcommittee can and should have faith that the

* Prevention of Workplace Violence for Healthcare and Social Assistance, 81 Fed. Reg. 88,147, 88,164
(Dec. 7, 2016) (request for information).

°Caring for Our Caregivers.: Protecting Health Care and Social Service Workers from Workplace
Violence.: Hearing Before the Subcomm. on Workforce Protections of the H. Comm. on Educ. & Labor,
I16th Cong. (2019) (written statement of Manesh Rath, Partner, Keller & Heckman LLP, at 2)
[hereinafter Rath Statement].

" Letter from Thomas Nickels, Exec. Vice President, Am. Hosp. Ass’n, to Chairman Bobby Scott &
Ranking Member Virginia Foxx (June 10, 2019) (on file).



collaborative input of those with experience, training, and learning in this field
will yield a better approach than the Bill before us today.®

OSHA is Enforcing Workplace Violence Prevention

OSHA is currently enforcing workplace violence prevention under the general duty
clause, section 5(a)(1) of the OSH Act. Additionally, in 2017, OSHA issued an enforcement
directive on conducting investigations and citations related to occupational exposure to
workplace violence.” Therefore, allowing OSHA to complete a comprehensive rulemaking
process, rather than requiring a rushed, corner cutting approach mandated by H.R. 1309, will not
leave the health care and social services industry sectors without proper enforcement.

For example, in 2019, the Occupational Safety and Health Review Commission
(OSHRC) upheld penalties issued by OSHA under the general duty clause against health care
facilities for not adequately addressing workplace violence. Covette Rooney, the chief
administrative law judge of OSHRC, stated in her decision and order:

There is no specific OSHA standard addressing the hazard of workplace violence.
This does not mean that employers have no obligation to address the hazard.
Rather, if an employer or its industry recognize that workplace violence is an
actual or potential hazard that can cause death or serious physical harm, the Act’s
general duty clause requires such employers to act to eliminate or materially
reduce this hazard.'’

As this OSHRC decision shows, OSHA is currently enforcing workplace violence successfully
under the general duty clause, and rushing a standard through the regulatory process is
unnecessary.

H.R. 1309 is Unreasonably and Unnecessarily Prescriptive

H.R. 1309 requires OSHA to base its interim final standard on the 2015 OSHA
“Guidelines for Preventing Workplace Violence for Healthcare and Social Service Workers.”!
These voluntary guidelines were based on best practices at the time and feedback from
stakeholders. However, the interim final standard as prescribed by H.R. 1309 will not consider
any data, or lessons that have been learned since 2015 that are contrary to the 2015 guidance.
H.R. 1309 thus disadvantages the very workers it purports to help by ignoring important
feedback and information that is currently available. Mr. Rath stated in his testimony:

Before proceeding to rulemaking to develop a legally binding standard, OSHA
should review its experience with the guidance issued on workplace violence and

¥ Rath Statement, supra note 6, at 2.

? OSHA, DIR. No. CPL 02-01-058, ENFORCEMENT PROCEDURES AND SCHEDULING FOR OCCUPATIONAL
EXPOSURE TO WORKPLACE VIOLENCE (201 7).

" BHC Northwest Psychiatric Hospital LLC, OSHRC No. 17-0063 (Jan. 22, 2019) (decision and order).
""Workplace Violence Prevention for Health Care and Social Services Workers Act, H.R. 1309, 116th
Cong. § 101(a)(1)B) (2019).



what has been learned from citing employers for workplace violence hazards
under the General Duty Clause."?

Moreover, in 2016, OSHA published an RFI on workplace violence prevention
for health care and social assistance, but H.R. 1309 does not incorporate information and
findings from the comments responding to the RFI which were received by OSHA."™ The
sole purpose of an RFI is to gather data and information to help in determining the
appropriate next steps in a rulemaking process; H.R. 1309 disregards this important step.

In considering regulatory activity at the federal level, past experience should always help
inform the most effective solution moving forward. In 2016, California finalized a regulation
titled “Violence Prevention in Health Care,” which recently went into full effect in April 2018."
When considering a far-reaching federal regulation on workplace violence prevention, it would
be irresponsible not to review and study the California policy’s impact on the regulated
community. However, H.R. 1309 requires the final standard provide no less protection than any
standard adopted by a state plan, essentially requiring OSHA to default to California’s standard,
which is purportedly the most comprehensive state standard on workplace violence prevention.

H.R. 1309 does not take into consideration that California’s standard may not be the most
effective, workable, and feasible policy both in California and if it were to be imposed around
the country. OSHA’s 2016 RFI understood the importance of gathering information on state
laws, stating: “OSHA is also interested in hearing about healthcare facilities’ experiences with
provisions of state laws that have been shown to be effective in some way.”!

H R 1309 Lacks Needed Research and Data

Committee Democrats have failed to provide the needed foundation for a workplace
violence prevention standard required by H.R. 1309. Regulation of workplace violence
prevention in the health care and social service industries must be grounded in evidence-based
research. Currently, there is no agreed-upon set of policies to prevent workplace violence, and
researchers in the field have pointed to the need for additional studies.

The Centers for Disease Control and Prevention published its “National Occupational
Research Agenda for Healthcare and Social Assistance™ in February 2019. The research agenda
was developed to identify the knowledge and actions most urgently needed to improve safety in
the industry. The 2019 agenda included an objective to “investigate the epidemiology of
workplace violence in health care and identify effective strategies for prevention and mitigation.™
The objective points to the following concerns regarding needed research on the topic:

Many existing studies have evaluated workplace violence risk factors and
prevention measures, but most lack the comprehensive, facility- and work area-
specific perspective that is needed to effectively prevent workplace violence.

12 Rath, supra note 6, at 2.

¥ Prevention of Workplace Violence for Health Care and Social Assistance, 81 Fed. Reg. 88,147.
" Cal. Code of Regs. tit. 8 § 3342,

'S Prevention of Workplace Violence for Healthcare and Social Assistance, 81 Fed. Reg. at 88,152,



Additionally, many of these studies examine the effects of training programs,
showing little impact on workplace violence incident and injury rates.'®

Even the 2016 report by the Government Accountability Office (GAO), cited by
supporters of H.R. 1309, highlighted the fact that there had been a limited number of studies on
the effectiveness of workplace violence prevention, stating: “Relatively few studies have been
conducted on the effectiveness of workplace violence prevention programs, limiting what is
known about the extent to which such programs or their components reduce workplace
violence.”!” Moreover. the 2016 GAO report did not call on OSHA to promulgate a standard;
instead it recommended a full assessment of OSHA’s efforts to address workplace violence in
health care facilities:

[OSHA should a]ssess the results of its efforts to determine whether additional
action, such as development of a standard may be needed. OSHA has not fully
assessed the results of its efforts to address workplace violence in health care
facilities. Without assessing these results, OSHA will not be in a position to know
whether its efforts are effective or if additional action may be needed to address
this hazard.'®

Following GAQO’s recommendation, as noted previously, OSHA issued an RFI to gather
more data from the public to better understand how to proceed, stating:

OSHA is interested in hearing from employers and individuals in facilities that
provide healthcare and social assistance about their experience with the various
components of workplace violence prevention programs that are currently being
implemented by their facilities.'”

The RFI is only a first step for OSHA as it gathers important information on workplace
violence prevention. and the agency clearly believed additional data was needed before
proceeding. Members of the health care and social assistance research communities have
identified workplace violence prevention as an area in need of further examination, yet the
Committee majority is pushing through a standard that lacks meaningful expert input and
stakeholder participation.

H.R. 1309 Inappropriately Imposes a New Government Enforcement Regime on Employers

[t is important to protect employees from retaliation for reporting a violent incident or
injury to their employer. That is why under section 11(¢) of the OSH Act, employees have the

16 CENTERS FOR DISEASE CONTROL & PREVENTION, NATIONAL QOCCUPATIONAL RESEARCH AGENDA FOR
HEALTHCARE AND SOCIAL ASSISTANCE 13 (Feb. 2019).

' U.S. GOV'T ACCOUNTABILITY OFF., GAO-16-11, WORKPLACE SAFETY AND HEALTH: ADDITIONAL
EFFORTS NEEDED TO HELP PROTECT HEALTH CARE WORKERS FROM WORKPLACE VIOLENCE 1 (Mar,
2016).

'8 Id

" Prevention of Workplace Violence for Healthcare and Social Assistance, 81 Fed. Reg. at 88,161



right to pursue complaints alleging retaliation.”” However, H.R. 1309 allows government
bureaucrats to investigate what they believe is potential retaliation in the absence of an actual
complaint. The effect is to impose a whistleblower enforcement regime on employers without an
actual whistleblower making a claim. Employees are protected from retaliation under current
law, but H.R. 1309 inappropriately expands OSHA’s authority to remedy alleged retaliation
without a whistleblower. This would create two pathways to address alleged retaliation which
could result in conflicting findings.

H.R. 1309 Creates Data Privacy Risks and Requires Unnecessary Annual Reporting to OSHA

Employers use records, such as violent incident logs and annual summaries, to improve
internal management and processes to protect their workplaces. Additionally, inspectors still
have the right to review the records upon inspection of the facility.>' However, if employers are
required to submit these reports to OSHA annually, as H.R. 1309 mandates, it will chill the use
of the records for this purpose; the employer will have no guarantee the records will not be
released either intentionally or unintentionally and used improperly. In a comment letter to
OSHA regarding the proposed 2013 recordkeeping submittal requirement, the Coalition for
Workplace Safety stated:

Public disclosure of this information will lead to underreporting of injuries and
illness, creating a problem that does not currently exist. And, it will allow those
who wish to do so, to mischaracterize and misuse the information for reasons
wholly unrelated to safety.?

[t is important that facilities keep accurate records of incidents, responses to incidents,
and annual data, but providing it to OSHA annually will not produce greater safety benefits.

229 U.S.C. § 660(c); OSHA’s 2015 “Guidelines for Preventing Workplace Violence for Healthcare and
Social Service Workers,” states:

Section 11(c)(1) of the Act provides that “No person shall discharge or in any manner
discriminate against any employee because such employee has filed any complaint or
instituted or caused to be instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceeding or because of the exercise by such
employee on behalf of himself or others of any right afforded by this Act.”

Reprisal or discrimination against an employee for reporting an incident or injury related to
workplace violence, related to this guidance, to an employer or OSHA would constitute a
violation of Section 11(c) of the Act. In addition, 29 CFR 1904.36 provides that Section 1 1(¢) of
the Act prohibits discrimination against an employee for reporting a work related fatality, injury
or illness.

2911.8.C. 8 657.

22 Letter from Coalition for Workplace Safety to David Michaels, Assistant Sec’y, Occupational Safety &
Health Admin., U.S. Dep’t of Labor (Mar. 10, 2014), https://www.regulations.gov/document?D=0OSHA-
2013-0023-1411.



REPUBLICAN SUBSTITUTE

Committee Republicans are committed to ensuring that health care and social service
workers are protected from workplace violence and are supportive of OSHA's efforts to
promulgate a rule on workplace violence prevention. However, Congress should aid in the
rulemaking process and not circumvent it.

To achieve these goals, Representative Bradley Byrne (R-AL) offered an amendment in
the nature of a substitute at the Committee markup that requires the Secretary of Labor to
promulgate a final standard on workplace violence prevention for health care and social service
sectors that allows OSHA to follow the proper rulemaking procedures and ultimately be
responsive to public comments. The amendment strikes the requirement to publish an interim
final standard within an arbitrary deadline of one year. Instead, the amendment allows the agency
to do its due diligence to develop a standard based on meaningful and robust public comments.
The amendment outlines principles of what a workplace violence prevention standard should
look like, and it allows the agency to be responsive to experts and public concerns in order to
produce the most protective and feasible standard.

Representative Byrne’s amendment also requires that OSHA conduct an educational
campaign on workplace violence prevention for health care and social service industries while it
is engaged in rulemaking. The campaign will help raise awareness of the issue, resulting in
increased compliance and wider participation in the rulemaking process. In addition, when
OSHA promulgates the workplace violence prevention standard, the agency is required to
conduct an educational campaign for covered employees and employers on the requirements of
the final standard.

In addition, the amendment removes the annual reporting requirement of workplace
violence data to OSHA, does not allow anti-retaliation investigations that are not based on a
complaint, and maintains the current anti-retaliation provision in the OSH Act. Unfortunately,
Committee Democrats, by unanimously opposing this amendment, chose to prejudge and impose
a prescriptive solution without allowing for meaningful stakeholder input, which will result in a
flawed regulatory approach.

CONCLUSION

H.R. 1309 ignores expert and practical input and imposes mandates that may ultimately
harm the very people the legislation intends to protect. H.R. 1309 forecloses on better, more
protective and feasible solutions that would result from the established rulemaking process. H.R
1309 fails to allow public input that will produce better and more protective solutions to
workplace violence prevention and imposes specific requirements on regulated entities without
providing supporting evidence to demonstrate that this government intervention will work. For
these reasons, and those outlined above, Committee Republicans oppose enactment of H.R. 1309
as reported by the Committee on Education and Labor.
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